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Hazardous waste remediation bonds is
defined in §1.141-4(£)(1).

Measurement period is defined in
§1.141-3(g)(2).

Nongovernmental person means a per-
son other than a governmental person.

Output facility means electric and gas
generation, transmission, distribution,
and related facilities, and water collec-
tion, storage, and distribution facili-
ties.

Private business tests means the pri-
vate business use test and the private
security or payment test of section
141(b).

Proceeds means the sale proceeds of
an issue (other than those sale pro-
ceeds used to retire bonds of the issue
that are not deposited in a reasonably
required reserve or replacement fund).
Proceeds also include any investment
proceeds from investments that accrue
during the project period (net of rebate
amounts attributable to the project pe-
riod). Disposition proceeds of an issue
are treated as proceeds to the extent
provided in §1.141-12. The Commis-
sioner may treat any replaced amounts
as proceeds.

Project period means the period begin-
ning on the issue date and ending on
the date that the project is placed in
service. In the case of a multipurpose
issue, the issuer may elect to treat the
project period for the entire issue as
ending on either the expiration of the
temporary period described in §1.148-
2(e)(2) or the end of the fifth bond year
after the issue date.

Public utility property means public
utility property as defined in section
168(i)(10).

Qualified bond means a qualified bond
as defined in section 141(e).

Renewal option means a provision
under which either party has a legally
enforceable right to renew the con-
tract. Thus, for example, a provision
under which a contract is automati-
cally renewed for 1-year periods absent
cancellation by either party is not a re-
newal option (even if it is expected to
be renewed).

Replaced amounts means replacement
proceeds other than amounts that are
treated as replacement proceeds solely
because they are sinking funds or
pledged funds.

§1.141-2

Weighted average maturity is deter-
mined under section 147(b).

Weighted average reasonably expected
economic life is determined under sec-
tion 147(b). The reasonably expected
economic life of property may be deter-
mined by reference to the class life of
the property under section 168.

(c) Elections. Elections must be made
in writing on or before the issue date
and retained as part of the bond docu-
ments, and, once made, may not be re-
voked without the permission of the
Commissioner.

(d) Related parties. Except as other-
wise provided, all related parties are
treated as one person and any reference
to ‘‘person’ includes any related party.

[T.D. 8712, 62 FR 2284, Jan. 16, 1997, as amend-
ed by T.D. 9234, 70 FR 75032, Dec. 19, 2005]

§1.141-2 Private activity bond tests.

(a) Overview. Interest on a private ac-
tivity bond is not excludable from
gross income under section 103(a) un-
less the bond is a qualified bond. The
purpose of the private activity bond
tests of section 141 is to limit the vol-
ume of tax-exempt bonds that finance
the activities of nongovernmental per-
sons, without regard to whether a fi-
nancing actually transfers benefits of
tax-exempt financing to a nongovern-
mental person. The private activity
bond tests serve to identify arrange-
ments that have the potential to trans-
fer the benefits of tax-exempt financ-
ing, as well as arrangements that actu-
ally transfer these benefits. The regu-
lations under section 141 may not be
applied in a manner that is incon-
sistent with these purposes.

(b) Scope. Sections 1.141-0 through
1.141-16 apply generally for purposes of
the private activity bond limitations
under section 141.

(c) General definition of private activity
bond. Under section 141, bonds are pri-
vate activity bonds if they meet either
the private business use test and pri-
vate security or payment test of sec-
tion 141(b) or the private loan financing
test of section 141(c). The private busi-
ness use and private security or pay-
ment tests are described in §§1.141-3
and 1.141-4. The private loan financing
test is described in §1.141-5.

(d) Reasonable expectations and delib-
erate actions—(1) In general. An issue is
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§1.141-2

an issue of private activity bonds if the
issuer reasonably expects, as of the
issue date, that the issue will meet ei-
ther the private business tests or the
private loan financing test. An issue is
also an issue of private activity bonds
if the issuer takes a deliberate action,
subsequent to the issue date, that
causes the conditions of either the pri-
vate business tests or the private loan
financing test to be met.

(2) Reasonable expectations test—(i) In
general. In general, the reasonable ex-
pectations test must take into account
reasonable expectations about events
and actions over the entire stated term
of an issue.

(i1) Special rule for issues with manda-
tory redemption provisions. An action
that is reasonably expected, as of the
issue date, to occur after the issue date
and to cause either the private busi-
ness tests or the private loan financing
test to be met may be disregarded for
purposes of those tests if—

(A) The issuer reasonably expects, as
of the issue date, that the financed
property will be used for a govern-
mental purpose for a substantial period
before the action;

(B) The issuer is required to redeem
all nonqualifying bonds (regardless of
the amount of disposition proceeds ac-
tually received) within 6 months of the
date of the action;

(C) The issuer does not enter into any
arrangement with a nongovernmental
person, as of the issue date, with re-
spect to that specific action; and

(D) The mandatory redemption of
bonds meets all of the conditions for
remedial action under §1.141-12(a).

(3) Deliberate action defined—@{) In
general. Except as otherwise provided
in this paragraph (d)(3), a deliberate
action is any action taken by the
issuer that is within its control. An in-
tent to violate the requirements of sec-
tion 141 is not necessary for an action
to be deliberate.

(ii) Safe harbor exceptions. An action
is not treated as a deliberate action
if—

(A) It would be treated as an involun-
tary or compulsory conversion under
section 1033; or

(B) It is taken in response to a regu-
latory directive made by the federal
government. See §1.141-7(g)(4).
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(4) Special rule for dispositions of per-
sonal property in the ordinary course of
an established governmental program—i(i)
In general. Dispositions of personal
property in the ordinary course of an
established governmental program are
not treated as deliberate actions if—

(A) The weighted average maturity of
the bonds financing that personal prop-
erty is not greater than 120 percent of
the reasonably expected actual use of
that property for governmental pur-
poses;

(B) The issuer reasonably expects on
the issue date that the fair market
value of that property on the date of
disposition will be not greater than 25
percent of its cost; and

(C) The property is no longer suitable
for its governmental purposes on the
date of disposition.

(i1) Reasonable expectations test. The
reasonable expectation that a disposi-
tion described in paragraph (d)(4)(i) of
this section may occur in the ordinary
course while the bonds are outstanding
will not cause the issue to meet the
private activity bond tests if the issuer
is required to deposit amounts received
from the disposition in a commingled
fund with substantial tax or other gov-
ernmental revenues and the issuer rea-
sonably expects to spend the amounts
on governmental programs within 6
months from the date of commingling.

(iii) Separate issue treatment. An
issuer may treat the bonds properly al-
locable to the personal property eligi-
ble for this exception as a separate
issue under §1.150-1(c)(3).

(5) Special rule for general obligation
bond programs that finance a large num-
ber of separate purposes. The determina-
tion of whether bonds of an issue are
private activity bonds may be based
solely on the issuer’s reasonable expec-
tations as of the issue date if all of the
requirements of paragraphs (d)(5)(i)
through (vii) of this section are met.

(i) The issue is an issue of general ob-
ligation bonds of a general purpose
governmental unit that finances at
least 25 separate purposes (as defined in
§1.150-1(c)(3)) and does not predomi-
nantly finance fewer than 4 separate
purposes.

(ii) The issuer has adopted a fund
method of accounting for its general
governmental purposes that makes
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tracing the bond proceeds to specific
expenditures unreasonably burden-
some.

(iii) The issuer reasonably expects on
the issue date to allocate all of the net
proceeds of the issue to capital expend-
itures within 6 months of the issue
date and adopts reasonable procedures
to verify that net proceeds are in fact
so expended. A program to randomly
spot check that 10 percent of the net
proceeds were so expended generally is
a reasonable verification procedure for
this purpose.

(iv) The issuer reasonably expects on
the issue date to expend all of the net
proceeds of the issue before expending
proceeds of a subsequent issue of simi-
lar general obligation bonds.

(v) The issuer reasonably expects on
the issue date that it will not make
any loans to nongovernmental persons
with the proceeds of the issue.

(vi) The issuer reasonably expects on
the issue date that the capital expendi-
tures that it could make during the 6-
month period beginning on the issue
date with the net proceeds of the issue
that would not meet the private busi-
ness tests are not less than 125 percent
of the capital expenditures to be fi-
nanced with the net proceeds of the
issue.

(vii) The issuer reasonably expects on
the issue date that the weighted aver-
age maturity of the issue is not greater
than 120 percent of the weighted aver-
age reasonably expected economic life
of the capital expenditures financed
with the issue. To determine reason-
ably expected economic life for this
purpose an issuer may use reasonable
estimates based on the type of expendi-
tures made from a fund.

(e) When a deliberate action occurs. A
deliberate action occurs on the date
the issuer enters into a binding con-
tract with a nongovernmental person
for use of the financed property that is
not subject to any material contin-
gencies.

(f) Certain remedial actions. See §1.141-
12 for certain remedial actions that
prevent a deliberate action with re-
spect to property financed by an issue
from causing that issue to meet the
private business use test or the private
loan financing test.

§1.141-2

(g) Examples. The following examples
illustrate the application of this sec-
tion:

Example 1. Involuntary action. City B issues
bonds to finance the purchase of land. On the
issue date, B reasonably expects that it will
be the sole user of the land for the entire
term of the bonds. Subsequently, the federal
government acquires the land in a con-
demnation action. B sets aside the con-
demnation proceeds to pay debt service on
the bonds but does not redeem them on their
first call date. The bonds are not private ac-
tivity bonds because B has not taken a delib-
erate action after the issue date. See, how-
ever, §1.141-14(b), Example 2.

Example 2. Reasonable expectations test—in-
voluntary action. The facts are the same as in
Example 1, except that, on the issue date, B
reasonably expects that the federal govern-
ment will acquire the land in a condemna-
tion action during the term of the bonds. On
the issue date, the present value of the
amount that B reasonably expects to receive
from the federal government is greater than
10 percent of the present value of the debt
service on the bonds. The terms of the bonds
do not require that the bonds be redeemed
within 6 months of the acquisition by the
federal government. The bonds are private
activity bonds because the issuer expects as
of the issue date that the private business
tests will be met.

Example 3. Reasonable expectations test—
mandatory redemption. City C issues bonds to
rehabilitate an existing hospital that it cur-
rently owns. On the issue date of the bonds,
C reasonably expects that the hospital will
be used for a governmental purpose for a sub-
stantial period. On the issue date, C also
plans to construct a new hospital, but the
placed in service date of that new hospital is
uncertain. C reasonably expects that, when
the new hospital is placed in service, it will
sell or lease the rehabilitated hospital to a
private hospital corporation. The bond docu-
ments require that the bonds must be re-
deemed within 6 months of the sale or lease
of the rehabilitated hospital (regardless of
the amount actually received from the sale).
The bonds meet the reasonable expectations
requirement of the private activity bond
tests if the mandatory redemption of bonds
meets all of the conditions for a remedial ac-
tion under §1.141-12(a).

Example 4. Dispositions in the ordinary course
of an established governmental program. City D
issues bonds with a weighted average matu-
rity of 6 years for the acquisition of police
cars. D reasonably expects on the issue date
that the police cars will be used solely by its
police department, except that, in the ordi-
nary course of its police operations, D sells
its police cars to a taxicab corporation after
5 years of use because they are no longer
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suitable for police use. Further, D reason-
ably expects that the value of the police cars
when they are no longer suitable for police
use will be no more than 25 percent of cost.
D subsequently sells 20 percent of the police
cars after only 3 years of actual use. At that
time, D deposits the proceeds from the sale
of the police cars in a commingled fund with
substantial tax revenues and reasonably ex-
pects to spend the proceeds on governmental
programs within 6 months of the date of de-
posit. D does not trace the actual use of
these commingled amounts. The sale of the
police cars does not cause the private activ-
ity bond tests to be met because the require-
ments of paragraph (d)(4) of this section are
met.

[T.D. 8712, 62 FR 2284, Jan. 16, 1997, as amend-
ed by T.D. 8757, 63 FR 3260, Jan. 22, 1998; T.D.
9016, 67 FR 59759, Sept. 23, 2002]

§1.141-3 Definition of private business
use.

(a) General rule—(1) In general. The
private business use test relates to the
use of the proceeds of an issue. The 10
percent private business use test of sec-
tion 141(b)(1) is met if more than 10 per-
cent of the proceeds of an issue is used
in a trade or business of a nongovern-
mental person. For this purpose, the
use of financed property is treated as
the direct use of proceeds. Any activity
carried on by a person other than a
natural person is treated as a trade or
business. Unless the context or a provi-
sion clearly requires otherwise, this
section also applies to the private busi-
ness use test under sections 141(b)(3)
(unrelated or disproportionate use),
141(b)(4) ($15 million limitation for cer-
tain output facilities), and 141(b)(5)
(the coordination with the volume cap
where the nonqualified amount exceeds
$15 million).

(2) Indirect wuse. In determining
whether an issue meets the private
business use test, it is necessary to
look to both the indirect and direct
uses of proceeds. For example, a facil-
ity is treated as being used for a pri-
vate business use if it is leased to a
nongovernmental person and subleased
to a governmental person or if it is
leased to a governmental person and
then subleased to a nongovernmental
person, provided that in each case the
nongovernmental person’s use is in a
trade or Dbusiness. Similarly, the
issuer’s use of the proceeds to engage
in a series of financing transactions for

26 CFR Ch. | (4-1-11 Edition)

property to be used by nongovern-
mental persons in their trades or busi-
nesses may cause the private business
use test to be met. In addition, pro-
ceeds are treated as used in the trade
or business of a nongovernmental per-
son if a nongovernmental person, as a
result of a single transaction or a se-
ries of related transactions, uses prop-
erty acquired with the proceeds of an
issue.

(38) Aggregation of private business use.
The use of proceeds by all nongovern-
mental persons is aggregated to deter-
mine whether the private business use
test is met.

(b) Types of private business use ar-
rangements—(1) In general. Both actual
and beneficial use by a nongovern-
mental person may be treated as pri-
vate business use. In most cases, the
private business use test is met only if
a nongovernmental person has special
legal entitlements to use the financed
property under an arrangement with
the issuer. In general, a nongovern-
mental person is treated as a private
business user of proceeds and financed
property as a result of ownership; ac-
tual or beneficial use of property pur-
suant to a lease, or a management or
incentive payment contract; or certain
other arrangements such as a take or
pay or other output-type contract.

(2) Ownership. Except as provided in
paragraph (d)(1) or (d)(2) of this sec-
tion, ownership by a nongovernmental
person of financed property is private
business use of that property. For this
purpose, ownership refers to ownership
for federal income tax purposes.

(3) Leases. Except as provided in para-
graph (d) of this section, the lease of fi-
nanced property to a nongovernmental
person is private business use of that
property. For this purpose, any ar-
rangement that is properly character-
ized as a lease for federal income tax
purposes is treated as a lease. In deter-
mining whether a management con-
tract is properly characterized as a
lease, it is necessary to consider all of
the facts and circumstances, including
the following factors—

(i) The degree of control over the
property that is exercised by a non-
governmental person; and
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